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QUESTION PRESENTED
When the police lawfully seize a bloody article of clothing during a
criminal investigation, they may wish to run a DNA test on the blood. DNA
testing can reveal the DNA profile of the person whose blood was found on
the clothing. The police can then try to match that DNA profile with profiles
from other samples to prove identity.
Lower courts have divided on whether the practice of removing blood
from lawfully-seized clothing and testing it to obtain a DNA profile is a
Fourth Amendment “search” of the owner’s effects. The Fourth Circuit has
held that it is a search. The Maryland Court of Appeals (the state’s highest
court) has disagreed. In the case below, the Massachusetts Supreme Judicial
Court agreed with the Maryland Court of Appeals and disagreed with the
Fourth Circuit. The question presented is the following:
Whether a Fourth Amendment “search” occurs when government
agents remove blood from a person’s lawfully-seized clothing and
conduct a DNA test that generates a DNA identity profile.

i

LIST OF ALL PARTIES
The petitioner is Manuel Arzola. The respondent is the
Commonwealth of Massachusetts.
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PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT
Manuel Arzola respectfully petitions this Court for a writ of certiorari
to review the judgment and opinion of the Massachusetts Supreme Judicial
Court (SJC) affirming his convictions.
OPINION BELOW
The decision of the SJC is published and can be found at
Commonwealth v. Arzola, 470 Mass. 809 (2015).
JURISDICTION
The SJC rendered its decision on March 4, 2015. The petitioner
submits this petition for a writ of certiorari to appeal the SJC’s decision and
invokes this Court’s jurisdiction under 28 U.S.C. § 1257(a).
CONSTITUTIONAL PROVISION INVOLVED
The Fourth Amendment states: “The right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.”
STATEMENT OF THE CASE
On August 23, 2010, Manuel Arzola was suspected of stabbing
Mauricio Arevalo with a knife. Arzola was arrested on an unrelated
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outstanding warrant and taken into custody. A booking officer noticed blood
stains on the left sleeve of Arzola’s shirt. The officer seized the shirt as
potentially relevant evidence for the stabbing of Arevalo. At the time the
shirt was seized, Mr. Arzola was under investigation for the stabbing of
Areval but was not yet charged.
A few months later, on January 11, 2011, a grand jury indicted Manuel
Arzola for armed robbery, aggravated assault with a dangerous weapon, and
assault and battery for the stabbing offense. Nearly a year later – and about
18 months after the shirt had been seized – the government removed the
blood from the shirt and submitted the blood sample to DNA testing. Mr.
Arzola was in custody at the time.
An analyst for the Massachusetts State Police Crime Laboratory
examined Mr. Arzola’s shirt for blood stains and saw two stains, one on the
sleeve and one on the back of the shirt. He tested both stains for the
presence of human blood. Only the stain on the sleeve tested positive. He
then scraped and swabbed the area and sent the swab to another analyst in
the lab for DNA testing.
The DNA testing examined 16 loci. The 16 loci consisted of the
standard 13 loci used for inclusion in the FBI’s Combined DNA Index System
(CODIS) database, together with 3 additional loci. 470 Mass. at 815, fn. 8.
One of the additional loci tested the Amelogenin gene, which determines the
sex of the individual whose DNA is found in the sample. Id.
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The government did not obtain a warrant or other process before
removing the blood from the shirt and conducting the DNA test. In contrast,
a court order was obtained to scrape DNA from inside Mr. Arzola’s cheek (a
so-called “buccal swab”) and to analyze the DNA found there to obtain an
additional profile and seek a profile match.1
At trial in the Suffolk Superior Court, Kara Tremblay, the chemist who
analyzed the defendant's shirt for the government, testified for the
prosecution that the DNA profile obtained from Arzola’s shirt was a match
with the victim and not Mr. Arzola. Id. at 812. The jury found Mr. Arzola not
guilty of armed robbery and aggravated assault but guilty of the lesser
included offense of assault with a dangerous weapon, as well as simple
assault and battery. The trial court sentenced Mr. Arzola to a term of five to
seven years in prison. Id. at 810, fn. 1.
On appeal, Mr. Arzola argued that the warrantless extraction and
testing of the blood on his shirt violated his rights under the Fourth
Amendment. Acting on its own accord, the Supreme Judicial Court
transferred the case from the Court of Appeals before argument to address
the important question of whether DNA collection, extraction, and analysis of
a seized sample is a Fourth Amendment search.
In a published opinion, the SJC held that DNA collection, extraction,
and analysis from a seized sample in order to determine identity is not a

In this petition, Mr. Arzola is not challenging the constitutionality of the buccal swab and
analysis.
1
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Fourth Amendment search. Id. at 816. According to the SJC, whether a
search occurred hinged on whether the government’s conduct violated a
reasonable expectation of privacy. Id. at 816-17. Although “the DNA found
in the bloodstain could potentially reveal more information than the identity
of the source, including the source's ancestry and predisposition to medical or
psychiatric conditions,” no search occurred because the DNA analysis for
identity purposes “does not show more far-reaching and complex
characteristics like genetic traits.” Id. at 816 (quoting Maryland v. King, 133
S.Ct. 1958, 1966–1967 (2013)).
Because the analysis only revealed the sex and identity of the person
whose blood was obtained, the SJC held the government’s conduct was not a
search:
Apart from the source's sex, the DNA analysis of the unknown
sample taken from the defendant's lawfully seized shirt revealed
nothing more than the identity of the source, which is what an
analysis of latent fingerprints would have revealed (albeit with
less accuracy) had they been found on the clothing. Therefore,
the DNA analysis was no more a search than an analysis of
latent fingerprints would be.
Id. The SJC acknowledged that “[a] defendant generally has a reasonable
expectation of privacy in the shirt he or she is wearing.” Id. Nonetheless, the
court ruled that testing the DNA found on the shirt was not a search so long
as the analysis was only used for the purpose of determining “whether blood
found on it belonged to the victim or to the defendant.” Id. at 816-17.
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The SJC recognized that the Fourth Circuit had held in United States
v. Davis, 690 F.3d 226 (4th Cir. 2012), that extracting DNA from blood found
on lawfully seized clothing is a Fourth Amendment search. The SJC first
suggested briefly that Davis may be distinguishable because the extraction
and testing in Davis was for a different purpose than in Mr. Arzola’s case. Id.
at 819. In Mr. Arzola’s case, the purpose of the DNA testing had been to find
out whose blood was on the clothing. In Davis, the government had a belief
about whose blood was on the clothing, and the purpose was to obtain a
profile about that known person’s DNA. Id.
Second, the SJC expressly disagreed with the reasoning of the Fourth
Circuit in Davis:
[W]e doubt that the Fourth Amendment reasoning of the Davis court
will be adopted by the United States Supreme Court. The Davis court
never fully addressed the limited scope of the DNA analysis: to develop
a DNA profile that would serve as a genetic fingerprint to be compared
with unknown DNA profiles. . . . The Supreme Court's subsequent
opinion in King, 133 S.Ct. at 1979, noted that the loci that comprise a
DNA profile “come from noncoding parts of the DNA that do not reveal
... genetic traits,” and that the sole purpose of DNA profiling is to
generate “a unique identifying number against which future samples
may be matched.” Although the Court was addressing the
suspicionless collection of a DNA sample through a buccal swab of
certain arrestees, rather than the analysis of such a sample, we think
it is likely that the limited information provided by a DNA profile and
the limited purpose of identification will lead the Supreme Court to
reach a conclusion that is different from that of the Davis court.
Id. at 819-20 (emphasis in original). Having ruled that no search occurred,
and that therefore the Fourth Amendment could not be violated, the SJC
affirmed Arzola’s convictions.
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REASONS FOR GRANTING THE WRIT
This petition raises an important question that arises frequently when
the government seeks to use a DNA match to prove identity in a criminal
case: Is the collection of DNA from a blood sample on a person’s lawfully
seized clothing, and its subsequent analysis to obtain an identity profile, a
Fourth Amendment “search”? The Court should grant the writ of certiorari
to resolve the disagreement in the lower courts about the answer to this
important question.
I.

THE LOWER COURTS ARE DIVIDED ON WHETHER DNA
COLLECTION AND ANALYSIS FROM BLOOD SAMPLES ON
LAWFULLY SEIZED CLOTHING IS A FOURTH AMENMDENT
“SEARCH”
The SJC ruled in this case that the collection of blood from lawfully

seized clothing and its subsequent testing to obtain an identity profile is not a
Fourth Amendment search. As the SJC recognized, however, the Fourth
Circuit reached a contrary conclusion in United States v. Davis, 690 F.3d 226
(4th Cir. 2012). In Davis, the police seized the defendant’s bloodied clothing
from the hospital room without a warrant and without his consent. Id. at
230. The defendant had been admitted to the hospital as the victim of a
shooting. Id. at 230-1. For four years, his clothing remained in the custody
of the police, and was thereafter submitted for DNA testing as part of a later
murder investigation. Id. His DNA profile was entered into the database at
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that time. Id. He was subsequently charged with a murder based on a “cold
hit” from the database. Id. at 231-2.
In finding that the warrantless DNA testing of Davis’ clothes violated
his Fourth Amendment rights, the Fourth Circuit held that Mr. Davis had a
reasonable expectation of privacy in his clothes and the DNA material on
them even after the police lawfully seized his clothes from the hospital
pursuant to the plain view exception. Id. at 244-7. The Fourth Circuit
specifically rejected the government’s contention, based on United States v.
Edwards, 415 U.S. 800 (1974), that once police have lawful custody of
evidence, they may conduct any type of scientific examination of that
evidence without a search warrant. Id. at 243-4. Davis noted that in
Edwards, this Court left open the possibility that a warrant might be
required for forensic testing of clothing under certain circumstances. Id. at
243.
Davis drew a distinction between the paint chips found on the
defendant’s clothing in Edwards, supra, and biological samples at issue in
that case, stating,
[B]ecause the analysis of biological samples, such as those derived
from blood, urine, or other bodily fluids, can reveal physiological data
and a host of private medical facts, such analysis may intrude upon
expectations of privacy that society has long recognized as reasonable.
Id. (internal quotations omitted). Thus, Davis concluded that DNA testing of
clothing taken by the police in a criminal case, because of the vast amount of
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private information it can reveal, is substantively different from other types
of laboratory testing and constitutes a Fourth Amendment search.
In the decision below, the SJC recognized the disagreement with Davis
but predicted that its view, rather than the Fourth Circuit’s view, “will be
adopted by the United States Supreme Court.” Id. at 819-20. The SJC
explained that “we think it is likely that the limited information provided by
a DNA profile and the limited purpose of identification will lead the Supreme
Court to reach a conclusion that is different from that of the Davis court.” Id.
at 820. This case offers the Court an opportunity to answer which is correct:
The Fourth Circuit’s view in Davis or the SJC’s view below.
It is true that the SJC also half-heartedly attempted to distinguish
Davis based on the purpose of the DNA testing. Id. at 819. In Mr. Arzola’s
case, the goal of the challenged testing was to identify whose blood was on
the suspect’s shirt by matching the resulting profile with other known
samples. Id. at 815. In Davis, the purpose of the testing was to obtain the
defendant’s DNA profile to find a match with samples from other crimes. Id.
at 818-819. The SJC’s attempt to distinguish Davis on this basis cannot
avoid a circuit split because its reasoning conflicts with this Court’s wellestablished Fourth Amendment caselaw. It is blackletter law that an officer’s
subjective intent has no bearing on whether a Fourth Amendment search
occurred. See Whren v. United States, 517 U.S. 806, 813 (1996) (“Subjective
intentions play no role in ordinary, probable-cause Fourth Amendment

8

analysis”). The focus on objective acts rather than subjective intent
“recognizes that the Fourth Amendment regulates conduct rather than
thoughts” and “promotes evenhanded, uniform enforcement of the law.”
Ashcroft v. al-Kidd, 131 S.Ct. 2074, 2080 (2011). Whether DNA testing of
blood on a suspect’s shirt is a Fourth Amendment “search” cannot depend on
the purpose of the testing.2
The need to resolve the lower court disagreement is particularly strong
because there is a federal/state split within the Fourth Circuit. In Raynor v.
State, 440 Md. 71, 85-6 (2014), cert. denied, 135 S.Ct. 1509 (March 2, 2015), a
deeply divided Maryland Court of Appeals (the state’s highest court) held by
a vote of 4-3 that analysis of the 13 identifying loci from the defendant’s DNA
extracted from a chair at the police station did not constitute a Fourth
Amendment search because these 13 “junk” loci do not contain intimate
genetic information. 440 Md. at 85-88. Raynor reasoned that DNA testing
that involves only those loci is no different than fingerprinting for Fourth
Amendment purposes. Id. at 87-8. Three judges dissented, noting the
alarming implications of the majority’s view:
The result of the Majority opinion is that, short of searching a person
via touch or entering her home, the State may collect any person's

Although the SJC did not mention this in in its opinion, the result in Davis was also
influenced by the fact that Davis was a victim of the crime that was being investigated that
led to the seizure of his clothing. See Davis, 690 F.3d at 244. Because Davis was not under
arrest for the crime being investigated, the Fourth Circuit reasoned, he retained more
privacy rights in his property. See id. In this case, Arzola was not under arrest for the crime
of stabbing Arevalo when his property was seized with the goal of testing the shirt for
evidence of that offense. He was in custody for that offense by the time the DNA testing
occurred.
2
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DNA, create a genetic profile, and add it to the CODIS database, all
without implicating, let alone respecting, any constitutional protection.
Id. at 97 (Adkins, J., dissenting).
Raynor creates a clear and acknowledged federal/state split within the
Fourth Circuit. See id. at 90 (“The Davis Court's conclusion that the DNA
testing at issue in that case constituted a Fourth Amendment search rested
on what may now be a faulty premise, given the discussion in King that DNA
analysis limited to the 13 junk loci within a person's DNA discloses only such
information as identifies with near certainty that person as unique.”). In
Maryland, whether DNA testing of seized property is a Fourth Amendment
search hinges on whether the case is brought in federal or state court. If the
case is brought in federal court, the DNA testing is deemed a search; if the
case is brought in state court, it is not. Granting the writ of certiorari in this
case will settle the federal/state split within the Fourth Circuit as well as the
disagreement between the Fourth Circuit and the SJC.
II.

THIS CASE PROVIDES AN APPROPIATE VEHICLE TO
RESOLVE AN IMPORTANT QUESTION OF LAW
This case directly presents an issue of national importance. See Erin

Murphy, License, Registration, Cheek Swab: DNA Testing And The Divided
Court, 127 Harv. L. Rev. 161, 195 (2013) (noting the profound importance of
how the Fourth Amendment applies to DNA collection). As the Court has
recently recognized, “the utility of DNA identification in the criminal justice
system is already undisputed.” King, 133 S.Ct. at 1966. The use of DNA as
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an identification system naturally raises very important questions about how
the Fourth Amendment applies. The Court began addressing those questions
in King, which involved forced buccal swabs to obtain DNA samples. In that
case, it was not disputed that at least the swab was a Fourth Amendment
search. See id. at 1968-69. The Court thus focused its attention on the
reasonableness of the search. See id. at 1969-1980.
This case raises the next logical question: When the government
obtains an item lawfully through means other than a buccal swab, is the
subsequent extraction and testing of the DNA a “search”? The issue has
major implications for the scope of government power in our technological
age. DNA can be found nearly anywhere. In a world where the government
has ready access to DNA, whether there are any constitutional limits at all
on the government’s ability to extract DNA, create profiles, and seek matches
to prove identity is a question this Court should answer. See generally
Raynor v. State, 440 Md. 71, 97 (2014) (Adkins, J., dissenting); Elizabeth
Joh, Reclaiming “Abandoned” DNA: The Fourth Amendment And Genetic
Privacy, 100 Nw. U. L. Rev. 857 (2006).
As a procedural matter, it is true that Mr. Arzola did not specifically
challenge at trial whether the DNA extraction and analysis was a Fourth
Amendment search. Under Massachusetts law, this failure could have
resulted in a waiver of the issue on appeal. See Commonwealth v. Silva, 440
Mass 772, 781-2 (2004). This matter of state procedure should not interfere
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with this Court’s review, however, because the SJC opted to address this
issue fully on the full merits. See Arzola, 470 Mass. at 814-15. The SJC
exercised its discretion to review the claim to determine whether there was
an error that created a substantial risk of a miscarriage of justice because the
record was sufficient for review and the SJC wanted to address “this novel
issue.” Id. Because the SJC addressed this issue on the merits, without
imposing a deferential standard of review, the Court may grant the petition
and answer the Fourth Amendment question on the merits. If this Court
reverses, the Court can then remand for additional proceedings, including
whether the plain error standard was met as a matter of state procedural
law.
Further, the Court’s statement in United States v. Edwards, 415 U.S.
800 (1974), that “clothing [and] other belongings may be seized upon arrival
of the accused at the place of detention and later subjected to laboratory
analysis,” is no barrier to review. As the Fourth Circuit recognized in Davis,
this decades-old statement cannot be read so broadly as to answer whether
DNA extraction and analysis of a seized sample is a Fourth Amendment
search. Davis, 690 F.3d at 243. Indeed, the Court’s recent decision in Riley v.
California, 134 S.Ct. 2473 (2014), which prohibited the search of seized cell
phones found on arrestees without a warrant, shows that this dicta in
Edwards is no longer true based on current technological tools and analytical
methods.
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Relatedly, it must be noted that the issue raised by this petition is
limited to the threshold question of what is a Fourth Amendment “search.”
That is the sole issue the SJC decided below. If the Court grants certiorari
and reverses, the SJC can then consider on remand whether the government
may then argue that the search that occurred was constitutionally
reasonable. See, e.g., Davis, 690 F.3d at 247-250.
III. THE DECISION BELOW IS INCORRECT.
This Court also should grant certiorari because the decision below is
incorrect. Extracting and subsequently testing DNA on a person’s clothing is
a Fourth Amendment search for two different reasons. First, a person’s own
clothing is part of his “effects” if not also part of his “person[]” that the text of
the Fourth Amendment plainly protects. U.S. Const. Amend. IV. Physically
invading a person’s item of clothing, and scraping away what it contains with
an intent to obtain a DNA profile, is a trespassory physical intrusion into the
person’s effects with the intent to obtain information that constitutes a
Fourth Amendment search. See United States v. Jones, 132 S.Ct. 945, 949
(2012).
Second, extracting the DNA from blood and creating a DNA profile
implicates the property owner’s reasonable expectation of privacy under Katz
v. United States, 389 U.S. 347 (1967). The Court has already recognized that
conducting chemical tests on blood samples is a Fourth Amendment search.
See Skinner v. Railway Labor Executives' Ass'n, 489 U.S. 602, 616–17 (1989)
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(“The ensuing chemical analysis of the [blood] sample to obtain physiological
data is a further invasion of the tested employee's privacy interests”). The
Court has similarly held that chemical testing of urine samples is a Fourth
Amendment search in light of its potential to “reveal a host of private medical
facts about an employee, including whether he or she is epileptic, pregnant,
or diabetic.” Id. at 617. The same analysis applies to chemical testing of a
seized blood sample to create a DNA profile and identify the sex of the person
whose blood was found on the sample.
CONCLUSION
For the foregoing reasons, this Court should grant the petition for a
writ of certiorari.
Respectfully submitted,
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